STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 341
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Welfare denying her a $50.00 child support "pass-al ong"
for the nonth of Decenber, 1990. The issue is whether the
Department's decision is in accord with the pertinent state

and federal statutes and regul ations.

FI NDI NGS OF FACT

The facts are not in dispute. The petitioner receives
ANFC for herself and her two children. One of the children's
father is required under a court order to nmake certain nonthly
child support paynments to the Departnent of Social Welfare as
assignee of the petitioner's right to collect support. There
is no dispute that under the ternms of the court order itself
the father's child support paynents are "due" by the |ast day
of each cal endar nonth.

In cases in which the Departnent collects support
paynents on behal f of ANFC recipients, the Departnent "passes
along" the first $50.00 of each nmonth's child support paynent
directly to the ANFC recipients. The dispute in this case

arises fromthe Departnent's policy of allow ng pass-alongs to



ANFC recipients only for nonths in which the Departnent

receives a support paynent in the same _calendar nonth in

which it is "due". Under this policy the first paynent
recei ved by the Departnment during any cal endar nonth is
credited as a "current” paynent--triggering a pass-along for
that nmonth. Any additional paynents received by the
Departnment in any one cal endar nonth are then credited to any
"arrearage"” owed to the Departnent by the absent parent.
Reci pients of ANFC do not receive a pass-along for any
cal endar nmonth in which a support paynment is not received by
the Departnent. Nor do they receive any additional pass-al ong
for nonths in which the Departnent receives additional (i.e.,
"untinmely") support paynents. The only exception to this
policy (see infra) appears to be in cases of wage w thhol di ng
by enpl oyers. In those cases recipients get a pass-along for
t he cal endar nmonth in which the absent parents' wages are
wi t hhel d by their enployers--regardl ess of when the enpl oyers
send the paynents to the Departnent.

Based on regulations in effect at that tinme (not at
i ssue here) the Departnent sent the $50.00 pass-along to the
ANFC household two nonths after the nmonth in which it
recei ved the support paynent. Thus, for exanple, $50.00 of
a support paynent made in, and for, January was passed al ong
to the household with its ANFC check for March; February's
paynent was passed along in April; and so forth. The

regul ati ons have now been anended so that pass al ongs are
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made in the sane nonth the Departnent receives support
paynents.

In this case, for every nonth until Cctober, 1990, the
Department received the father's support check in the
cal endar nonth in which it was due; and, as a result, two
nonths later, it passed along $50.00 of this support to the
petitioner. For Cctober, 1990, however, the Departnent did
not receive the father's support paynment until Novenber 2,
1990. The Departnent concedes that the father nost |ikely
mai | ed the paynent to the Departnment on or before October
31, 1990. However, pursuant to its policy (supra), the
Departnment credited this paynment as the one due in Novenber,
1990.

On Decenber 3, 1990, the Department received anot her
mont hly paynment fromthe father, which it credited as the

1 on Decenber 21, 1990, the

paynent due for Decenber.
Depart ment received anot her paynent fromthe father, which

it credited to October, 1990, the nonth the father had

supposedly "m ssed”. The Departnent has received "tinely"
paynents fromthe father since Decenber, 1990.

Because the Departnent did not consider that it had
received the father's QOctober, 1990, support paynent until
Decenber 21, 1990, the Departnent did not give the
petitioner her $50.00 pass-along for Cctober (which would
have been paid to the petitioner in Decenber). The
petitioner did get her pass-along for every other nonth.

The issue in the case is whether the Departnent’'s nethod of
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accounting for support paynents and pass-alongs is in accord
with the Iaw and regul ati ons.

At the hearing, the Departnent acknow edged an apparent
i nconsi stency between the instructions the Departnent gives
to support payers and the accounting nethods it uses to
determne "tinmely" support paynments vis-a-vis the
determ nati on of when pass-alongs are to be nmade to
reci pients. As noted above (except in the cases of wage
wi t hhol di ng), the Departnent does not pass along the first
$50. 00 of any support paynment to the ANFC recipi ent unless

t he Departnent receives the paynent in the calendar nonth in

which it is due. However, the form"bills" the Departnent
prints and sends each nonth to absent parents who owe
periodi ¢ support paynents to the Departnent contain the
foll ow ng notice:

TO AVO D DELI NQUENCY- - PAYMENTS MJUST BE RECEI VED
WTH N 7 DAYS AFTER THE AMOUNT | S DUE.

In the instant case, the Departnment concedes that it
di d not consider the father "delinquent” in either his
Cct ober or his Novenber, 1990 paynents. However, it
mai ntains that it nonetheless did not receive a "tinely"
paynent fromhimin Cctober, 1990. Thus, it maintains, the
petitioner is ineligible for a $50.00 pass-al ong for that
nont h.

The Departnent also stated that it does not accept in-
person support paynents from absent parents, and that absent
parents are specifically instructed to mail in their

payments.
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ORDER
The Departnent's decision is reversed.
REASONS
The Departnent argues that it is bound by the federal
and state regul ations regarding the paynent of pass-al ongs.
However, an exam nation of the regulations in question, and
of the underlying federal statute, shows that the Departnent
is being overly-restrictive in its assertion that pass-
al ongs can only be made when the Departnment receives a child

support paynent in the calendar nonth it is due.
The state regulation, WA M > 2331.36(1) provides as

foll ows:

Di sposition of Child Support Mney

1. The follow ng shall be paid to the assistance
group without affecting its ANFC eligibility or
decreasing the anount of its paynent:

The first $50 in child support paynents nade by an
absent parent on behalf of an assistance group
menber in any calendar nonth. Wen nore than one
absent parent nakes child support paynents on
behal f of a single ANFC assistance group in the
sane cal endar nonth, the maxi num anount of child
support which can be paid to the assistance group
under this provision is $50 for that cal endar
month. . . (Enphasi s added.)

Clearly, the above regul ati on does not explicitly
require receipt by the Departnent of a child support paynent
in the sane cal endar nonth before a pass-al ong can occur.
The regul ation states only that the pass-along is to occur
whenever a support paynent is "made" by the absent parent in
t he cal endar nonth when due. The Departnent argues,

however, that federal regulations require the nore
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restrictive reading of WA M > 2331.36. The provision

cited by the Departnment, 45 C.F.R > 302.51(b)(1), provides

as foll ows:

O any anmobunt that is collected in a nonth which
represents paynent on the required support obligation
for that nonth, the first $50 of such amobunt shall be
paid to the famly. This paynent may not be used in
determ ning the amount paid, if any, to the famly in
par agraph (b)(3) of this section. If the anount
col | ected includes paynent on the required support
obligation for a previous nonth or nonths, the famly
shall only receive the first $50 of the ampbunt which
represents the required support obligation for the
nmonth in which the support was collected. |f anmounts
are collected for one famly which represent support
paynents fromtwo or nore absent parents, only the
first $50 of the anpbunt coll ected which represents the
total required support obligation for the nonth in
whi ch the support was collected shall be paid to the
fam ly under this paragraph. No paynent shall be nade
to a famly under this paragraph for a nonth in which
there is no child support collection. (Enphasis
added.)

Comments by the agency at the tinme this section was
pronul gated (Federal Register, Vol. 54, No. 176, Septenber
13, 1989) include the follow ng:

Section 102 of Public Law 100 - 485 anends
sections 402(a)(8) (A (vi) and 457(b) (1) of the Act,
effective January 1, 1989, to clarify that the first
$50 of support paynents received in a nonth which was
due for a prior nonth nmust be paid to the famly if
paid by the absent parent in the nonth when due. Under
the new law, the AFDC fanmily may not be denied the $50
paynment when the absent parent pays support on-tine but
there is a delay in transmtting the paynment fromthe
point of collection to the agency responsible for
di stribution.

This is consistent with regulations at 45 C. F. R
302.51(a) [final regul ations published on June 9, 1988
(53 FR 21642)], which provide that the date of
collection of a child support paynment for purposes of
distribution is the date on which paynent is received
by the State I1V-D agency or by the legal entity of any
State or political subdivision actually making the
col l ection, whichever is earliest. W are expanding
the date of collection rule however, with respect to
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paynents nade through wage or other incone wthhol ding
for the reasons noted bel ow.

Public Law 100 - 485 al so nade significant changes
in the Act affecting requirenents for incone
wi t hhol ding. I nmediate incone withholding is required
in child support orders issued or nodified on or after
Novenber 1, 1990, and ot her changes were made which
will ensure that income withholding applies in a
majority of cases in the future. (The changes to the
Act as a result of Pub. L. 100- 485 not addressed in
this docunent will be regulated separately.)

Fromthe inclusion in Public Law 100 - 485 of the
amendnment s concerning the $50 pass-through and the
anmendnents which will result in paynment of child
support through income withholding in the vast ngjority
of cases, we conclude that the Congress' intent was to
apply the $50 pass-through, after January 1, 1989, as
of the date of withholding. Therefore, in any case in
whi ch an absent parent's child support paynent is
irrevocably withheld fromhis or her wages or other
income in the nonth in which the paynent was due, even
where the |1V-D agency does not receive the paynent
until a later nonth (because the absent parent's
enpl oyer or other entity w thhol ding incone did not
pronptly forward to the |IV-D agency the support
wi thhel d), the date of collection for distribution
purposes, will be the date of the withholding. If the
State's withhol ding I aw i ncl udes w t hhol di ng of ot her
i ncome such as unenpl oynment conpensati on or pension
benefits, the date of collection would be the date of
the withholding. 1In order to inplenent this statutory
requi renent, a regulatory anendnent is needed to treat
the date of w thhol ding fromwages or other incone as
the date of collection for distribution purposes.
Amendnents are al so needed to clarify the applicability

of > 302.51(a) and to ensure reporting by enpl oyers of
the date of wage w t hhol di ng and appropriate

i nformati on exchange in interstate cases as, as
follows: (Enphasis added.)

The underlying federal statute, 42 V.S.C. > 657(b)

provi des, in pertinent part:

The amounts coll ected as support by a State . . . shal
be distributed as foll ows:

(1) of such anpbunts as are collected periodically
whi ch represent nonthly support paynents, the
first $50.00 of any payments for a nonth
received in that nonth, and the first $50.00
of payments for each prior nonth received in
that nonth which were nmade by the absent
parent in the nonth when due shall be paid to
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the famly without affecting its eligibility
for assistance or decreasing any anount

ot herwi se payabl e as assi stance to such

fam ly during such nonth. (Enphasis added.)

Legislative history (Public Law 100 - 145, U. S. Code
Cong. and Admi n. New, p. 2794) indicates that the underlined
portion of the above statute was added in 1988 for the
fol |l ow ng reasons:

Present |aw-The first $50 of ampunts coll ected
periodically which represent nonthly support paynents
on behalf of a family receiving case assistance nust be
paid to the famly wthout affecting eligibility for or
t he amount of benefits payable to the famly during the
nont h.

Conmittee bill--The Committee bill clarifies that the
first $50 received in a nonth which was due for a prior
nonth rmust be disregarded if the paynent was nade by
the absent parent in the nonth when due. This
clarification will assure that if a noncustodi al parent
makes a tinely paynent of child support, the first $50
will be passed on to the famly, regardl ess of whether
there is a delay in the processing of the paynent by

t he agency. The Conmittee believes that this
essentially a clarifying amendnment that reflects the
original intent; however, the Committee is aware that
differences of interpretation my exist. The Committee
does not intend that an inference should be drawn from
the enactnent of this provision or its effective date
as to the neaning of the law as previously in effect.
(Enmphasi s added.)

In this case the Departnment does not dispute that the

father, in every nonth, including October and Novenber,
1990, nmmiled his child support paynent to the Departnent

2 The i ssue

within the calendar nmonth in which it was due.
i s whether under the above statute (as well as under the
state regulation) this constitutes his having "nade" the
support paynent in that nonth (and whet her under the federal
regul ation, supra, this constitutes the cal endar nonth the

support was "col |l ected” by the Departnent). The hearing
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of ficer concludes that it does.

Accordi ngly, when on Novenber 2, 1990, the Departnent
recei ved the support paynment that was "made" (or
"collected") in October, it should have passed al ong the
first $50 of it to the petitioner. Simlarly, when on
Decenber 3, 1990, the Departnment received the support
paynment "made" in Novenber, a $50.00 pass-al ong shoul d have
occurred. The paynment received by the Departnent on
Decenber 21, 1990 (which, obviously, the father "nmade" that
sanme nonth) shoul d have been credited as the Decenber
paynent--with the resul tant pass-al ong.

The Departnent argues that the above-cited | egislative
history dictates that "untinely" support paynents can result
in a pass-along only when support paynents are received in
an untinmely manner by the state agency as a result of a

"delay in processing" (i.e., wage w thholding) by the agency

itself--not as a result of a delay "caused" by the absent
parent, such as mailing in his paynment. This argunent is
unpersuasive for at |east two reasons. First, as noted
above, there is no indication whatsoever in the |anguage of
the statute or the regul ati ons thensel ves that the pass-
along is restricted to cases of delays in admnistrative
processing. Second, even if this was the |aw, the
"untinmely" paynent in this case can be directly attributed
to the Departnent's "process” --one in which absent parents
are clearly and specifically advised that they have a seven-

day "grace period" in which to pay support, and one that
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mandates at | east a two-day del ay between "paynent"” of
support by absent parents and its "receipt” by the
Departnment. The Departnent cannot, on one hand, create and
sanction an admi nistrative child support collection process
that, in effect, extends each cal endar nonth by seven days
for absent parents, and then, on the other hand, penalize
ANFC househol ds when absent parents sinply avail thensel ves
of this process. Simlarly, ANFC househol ds cannot be made
to suffer for a Departnment policy that effectively prevents

an absent parent from making a "tinely" paynent on the |ast

two days of any cal endar m)nth.3

The sol e purpose of the $50.00 pass-al ong program
appears to be to encourage absent parents and recipients to
see that the Departnent receives the child support paynents
to which it is legally entitled in a tinely manner. 1In this
case, nothing in the actions of the petitioner or the father
can be viewed as |less-than-full conpliance and cooperation
with this purpose. For the reasons above, it nust be
concl uded that the Departnent's policy of limting pass-
al ong paynents to child support received by the Departnent

in the calendar nonth in which it is due is contrary to | aw

and regul ati on, and fundanental fairness.4
The Departnent's decision is, therefore, reversed.

FOOTNOTES

1Decen‘oer 3, 1990, was a Monday. Although this was not
specifically discussed at the hearing, the hearing officer
finds that the father mailed this check on or before
Novenber 30, 1990.
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2See Footnote 1, supra.

3There is no evidence that the father's court order
contains any nention of a "grace period" or that one exists
i ndependently as a matter of | aw separate fromthe one
created (gratuitously) by the Departnent, or that the court
order requires the father to mail in his paynents.

4The conclusion that the absent parent in this case
"made" his child support paynents in the nonths when they
were due is based on the finding that he nailed themwthin
t hat cal endar nonth. However, as |ong as the Depart nent

mai ntains its 7-day "grace-period", it would al so be
concl uded that support paynments nailed after the |ast day of
t he cal endar nmonth when due but still within the grace-

period constitute a "maki ng" of support paynents in the
nmont h when due within the nmeaning of the statute and
regul ations--thus entitling the ANFC household to a pass-
along for the nonth "extended" by the grace peri od.
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